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The Villages of Larchmont and 
Mamaroneck, and the Town of 
Mamaroneck, New York 

Petitioners, 

V. 

United States of America 

and 

Federal Communications 
Commission, 

Respondents 

.~ 
Case No. 

.. . 
~~ 

... 
PETITION FOR REVIEW r;’ : 

of Order of the Federal 
Communications Commission . ,  . 

. -  
, r- ,-, 

The Villages of Larchmont and Mamaroneck, and the Town of Mamaroneck 

(“the Larchmont-Mamaroneck Communities”), New York municipal corporations, 

pursuant to Section 402(a) of the Communications Act of 1934, as amended, 28 

U.S.C. $2344, and Federal Rule of Appellate Procedure 15, hereby petition the 

Court for review of the attached Order of the Federal Communications 

Commission (“FCC”), In the Matter ofhplenientatioit of Section 621(a)(l) of the 

Cable Communications Policy Act of 1984 as amended by the Cable Television 

Consumer Protection and Competition Act of1992, MB Docket No. 05-3 1 1 (the 



“Order”), adopting cable franchising rules that impose limitations on local 

government authority to franchise cable television operators and authorizes cable 

operators to begin operating in local communities without local government 

approval, adopted on December 20,2006, released on March 5,2007, and 

published in the Federal Register on March 21,2007. 

This Petition for Review has been filed within ten days of the issuance of the 

Order, and thus is subject to the procedures established under 28 U.S.C. $ 21 12(a) 

should other qualified Petitions for Review be filed in different Courts of Appeals. 

Venue is proper under 28 U.S.C. $2343 because the the Larchmont- 

Mamaroneck Communities are located in the state of New York. 

In the Order, the FCC adopted rules and policies addressing issues 

concerning the award of competitive franchises by local franchising authorities. 

The Larchmont-Mamaroneck Communities are local franchising authorities within 

the meaning of Section 602(10) of the Cable Act of 1984,47 U.S.C. $ 522(10). 

The Larchmont-Mamaroneck Communities filed comments in the FCC proceeding 

leading up to the Order on review. 

The Larchmont-Mamaroneck Communities seek review of the Order on the 

grounds that it exceeds the FCC’s statutory authority, is arbitrary and capricious, 

an abuse of discretion, unsupported by substantial evidence, in violation of the 

United States Constitution, including, without limitation, the Fifth and Tenth 
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Amendments, and is otherwise contrary to law. The Order also violates the public 

notice requirements of both the Communications Act and the Administrative 

Procedure Act. 

The Larchmont-Mamaroneck Communities respectfully request that this 

Court hold unlawful, vacate, enjoin, and set aside the Order. The Larchmont- 

Mamaroneck Communities also request that this Court grant such other relief as it 

may deem appropriate. 

Josgh Van Eaton 
$f illiam R. Malone 
Frederick E. Ellrod III 
Marci L. Frischkom 
Miller & Van Eaton, PLLC 
11 55 Connecticut Ave., NW 
Suite 1000 
Washington, DC 20036 
Phone: (202) 785-0600 
Fax: (202) 785-1234 

Their Attorneys 

Attachment 

6013 01 00177178.DOC 
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Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of ) 
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Implementation of Section 621(a)(l) of the Cable ) 
Communications Policy Act of 1984 as amended ) 
by the Cable Television Consumer Protection and ) 

MB Docket No. 05-31 1 

Competition Act of 1992 ) 

REPORT AND ORDER AND 
FURTHER NOTICE OF PROPOSED RULEMAKING 

Adopted: December 20,2006 Released: March 5,2007 

Comment Date: (30 days after date of publication in the Federal Register] 
Reply Comment Date: 145 days after date of publication in the Federal Register] 

By the Commission: Chairman Martin, Commissioners Tate and McDowell issuing separate statements; 
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I. INTRODUCTION 

I .  In this Report and Order (“Order”), we adopt rules and provide guidance to implement 
Section 621(a)(l) of the Communications Act of 1934, as amended (the “Communications Act”), which 
prohibits franchising authorities from unreasonably refusing to award competitive franchises for the 
provision of cable services.’ We find that the current operation of the local franchising process in many 
jurisdictions constitutes an unreasonable barrier to entry that impedes the achievement of the interrelated’ 
federal goals of enhanced cable competition and accelerated broadband deployment? We further find that 
Commission action to address this problem is both authorized and necessary. Accordingly, we adopt 
measures to address a variety of means by which local franchising authorities, Le., county- or municipal- 
level franchising authorities (“LFAs”), are unreasonably refusing to award competitive franchises. We 
anticipate that the rules and guidance we adopt today will facilitate and expedite entry of new cable 
competitors into the market for the delivery of video programming: and accelerate broadband 
deployment consistent with our statutory responsibilities. 

I47 U.S.C. 5 541(a)(l). 

’ While there is a sufficient record before us to generally determine what constitutes an “unreasonable refusal to 
award an additional competitive franchise” at the local level under Section 621(a)(l), we do not have suiiicient 
information to make such determinations with respect to franchising decisions where a state is involved, either by 
issuing franchises at the state level or enacting laws governing specific aspects of the franchising process. We 
therefore expressly limit our fmdings and regulations in this Order to actions or inactions at the local level where a 
state has not specifically circumscribed the LFA’s authority. In light of the differences between the scope of 
ftanchises issued at the state level and those issued at the local level, we do not address the reasonableness of 
demands made by state level 6anchising authorities, such as Hawaii, which may need to be evaluated by different 
criteria than those applied to the demands of local franchising authorities. Additionally, what constitutes an 
unreasonable period of time for a state level 6anchising authority to take to review an application may differ from 
what constitutes an unreasonable period of time at the local level. Moreover, as discussed infra, many states have 
enacted comprehensive franchise reform laws designed to facilitate competitive enhy. Some of these laws allow 
competitive entrants to obtain statewide hnchises while others establish a comprehensive set of statewide 
parameters that cabin the discretion of LFAs. Compore ’EX.  UTIL. CODE ANN. $5  66.001-66.017 wirh VA. CQDE 
A”. 55  15.2-2108.19 et seq. In light of the fact that many of these laws have only been in effect for a short period 
of time, and we do not have an adequate record from those relatively few states that have had statewide franchising 
for a longer period of time to draw general conclusions with respect to the operation of the franchising process 
where there is state involvement, we lack a sufficient record to evaluate whether and how such state laws may lead 
to unreasonable refusals to award additional competitive franchises. As a result, our Order today only addresses 
decisions made by county- or municipal-level franchising authorities. See US. Cellular Corp. v. FCC, 254 F.3d 78, 
86 (D.C. Cir. 2001) (“agencies need not address all problems in one fell swoop”) (citations and internal quotation 
marks omitted); Personal Watercraft Industry Assoc. v. Dept. of Commerce, 48 F.3d 540,544 (D.C. Cir. 1995) (‘‘An 
agency does not have to ‘make progress on every front before it can make progress on any ftont.’) (quoting United 
Slates v. Edge Broadcasting Co., 509 US. 418,434 (1993)); National Association of Broadcasters v. FCC, 740 F.2d 
1190, 1207 (D.C. Cis. 1984) (“[Algencies, while entitled to less deference than Congress, nonetheless need not deal 
in one fell swoop with the entire breadth of a novel development; instead, ‘reform may take place one step at a time, 
addressing itself to the phase of the problem which seems most acute to the [regulatory] mind.”’) (citations and 
internal quotation marks omitted, alteration in original). Moreover, it does not address any aspect of an LFA’s 
decision-making to the extent that such aspect is specifically addressed by state law. For example, the state of 
Massachusetts provides LFAs with 12 months 60m the date of theu decision to begin the licensing process to 
approve or deny a ftanchise application. 207 Mass. Code Regs. 3.02 (2006). These laws are not addressed by this 
decision. Consequently, unless otherwise stated, references herein to “the tianchising process” or “franchising” 
refer solely to processes controlled by county- or municipal-level franchising authorities, including but not limited to 
the ultimate decision to award a franchise. 

References throughout this Order to “video programming” or “video services’’ are intended to mean cable services. 3 
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2.  New competitors are entering markets for the delivery of services historically offered by 
monopolists: traditional phone companies are primed to enter the cable market, while traditional cable 
companies are competing in the telephony market. Ultimately, both types of companies are projected to 
offer customers a “triple play” of voice, high-speed Internet access, and video services over their 
respective networks. We believe this competition for delivery of bundled services will benefit consumers 
by driving down prices and improving the quality of service offerings. We are concerned, however, that 
traditional phone companies seeking to enter the video market face unreasonable regulatory obstacles, to 
the detriment of competition generally and cable subscribers in particular. 

3. The Communications Act sets forth the basic rules concerning what franchising 
authorities may and may not do in evaluating applications for competitive franchises. Despite the 
parameters established by the Communications Act, however, operation of the franchising process has 
proven far more complex and time consuming than it should be, particularly with respect to facilities- 
based telecommunications and broadband providers that already have access to rights-of-way. New 
entrants have demonstrated that they are willing and able to upgrade their networks to provide video 
services, but the current operation of the franchising process at the local level unreasonably delays and, in 
some cases, derails these efforts due to LFAs’ unreasonable demands on competitive applicants. These 
delays discourage investment in the fiber-based infrastructure necessary for the provision of advanced 
broadband services, because franchise applicants do not have the promise of revenues from video services 
to offset the costs of such deployment. Thus, the current operation of the franchising process often not 
only contravenes the statutory imperative to foster competition in the multichannel video programming 
distribution (“MVPD) market, but also defeats the conBessional goal of encouraging broadband 
deployment. 

4. In light of the problems with the current operation of the franchising process, we believe 
that it is now appropriate for the Commission to exercise its authority and take steps to prevent LFAs 
from unreasonably refusing to award competitive franchises. We have broad rulemaking authority to 
implement the provisions of the Communications Act, including Title VI generally and Section 621(a)(l) 
in particular. In addition, Section 706 of the Telecommunications Act of 1996 directs the Commission to 
encourage broadband deployment by removing barriers to infrastructure investment, and the U.S. Court of 
Appeals for the District of Columbia Circuit has held that the Commission may fashion its rules to fulfill 
the goals of Section 706.‘ 

5.  To eliminate the unreasonable barriers to entry into the cable market, and to encourage 
investment in broadband facilities, we: (1) find that an LFA’s failure to issue a decision on a competitive 
application within the time frames specified herein constitutes an unreasonable refusal to award a 
competitive franchise within the meaning of Section 621(a)(l); (2) fmd that an LFA’s refusal to grant a 
competitive franchise because of an applicant’s unwillingness to agree to unreasonable build-out 
mandates constitutes an unreasonable refusal to award a competitive franchise within the meaning of 
Section 621(a)(l); (3) fmd that unless certain specified costs, fees, and other compensation required by 
LFAs are counted toward the statutory 5 percent cap on franchise fees, demanding them could result in an 
unreasonable refusal to award a competitive franchise; (4) find that it would be an unreasonable refusal to 
award a competitive franchise if the LFA denied an application based upon a new entrant’s refusal to 
undertake certain obligations relating to public, educational, and government (“PEG) and institutional 
networks (“I-Nets”) and (5) find that it is unreasonable under Section 621(a)(l) for an LFA to refuse to 
grant a franchise based on issues related to non-cable services or facilities. Furthermore, we preempt 
local laws, regulations, and requirements, including level-playing-field provisions, to the extent they 
permit LFAs to impose greater restrictions on market entry than the rules adopted herein. We also adopt 

See USTA v. FCC, 359 F.3d 554,579-80 (D.C. CU. 2004). 4 
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a Further Notice of Proposed Rulemaking (“FNPRM”) seeking comment on how our findings in this 
Order should affect existing franchisees. In addition, the FNPRM asks for comment on local consumer 
protection and customer service standards as applied to new entrants. 

11. BACKGROUND 

6. Secrion 621. Any new entrant seeking to offer “cable service”’ as a “cable operator”6 
becomes subject to the requirements of Title VI. Section 621 of Title VI sets forth general cable franchise 
requirements. Subsection (b)(l) of Section 621 prohibits a cable operator from providing cable service in 
a particular area without first obtaining a cable franchise: and subsection (a)( 1) grants to franchising 
authorities the power to award such franchises.’ 

7. The initial purpose of Section 621(a)(l), which was added to the Communications Act by 
the Cable Communications Policy Act of  1984 (the “1984 Cable Act”),9 was to delineate the role of LFAs 
in the franchising process.” As originally enacted, Section 621(a)(l) simply stated that “[a] franchising 
authority may award, in accordance with the provisions of this title, 1 or more franchises within its 
jurisdiction.”” A few years later, however, the Commission prepared a report to Congress on the cable 
industry pursuant to the requirements of the 1984 Cable Act.” In that Report, the Commission concluded 

Section 602(6) of the Communications Act, 47 U.S.C. 5 522(6) (defming “cable service” as “(A) the one-way 
transmission to subscribers of (i) video programming, or (ii) other programming service, and (B) subscriber 
interaction, if any, which is required for the selection or use of such video programming or other programming 
service”). 

Section 602(5) of the Communications Act, 47 U.S.C. 5 522(5) (defming “cable operator” as “any person or group 
of persons (A) who provides cable service over a cable system and directly or through one or more affiliates owns a 
significant interest in a cable system, or (B) who otherwise controls or is responsible for, through any arrangement, 
the management and operation of such a cable system”). 

47 U.S.C. 541@)(1) (“Except to the extent provided in paragraph (2) and subsection (0, a cable operator may not 
provide cable service without a franchise.’’). 

47 U.S.C. 5 541(a)(l) (stating that “[a] franchising authority may award, in accordance with the provisions of this 
title, 1 or more franchises within its jurisdiction”). A “6anchising authority” is defmed to mean “any governmental 
entity empowered by Federal, State, or local law to grant a 6anchise.” Section 602(10) of the Communications Act, 
47 U.S.C. 5 522(10). As noted above, references herein to “local franchising authorities” or “LFAs” mean only the 
county or municipal governmental entities empowered to grant 6anchises. 

6 

7 

8 

Cable Communications Policy Act of 1984, Pub. L No. 98-549,98 Stat. 2779. 9 

See, e.g., H.R. REP. No. 98-934, at 19 (1984) (“[The 1984 Cable Act] establishes a national policy that clarifies 
the current system of local, state and federal regulation of cable television. This policy continues reliance on the 
local franchising process as the primary means of cable television regulation, while defming and limiting the 
authority that a 6anchising authority may exercise through the h c h i s e  process. . . . [This legislation] will preserve 
the critical role of municipal governments in the 6anchise process, while providing appropriate deregulation in 
certain respects to the provision of cable service.”); id. at 24 (“It is the Committee’s intent that the fianchise process 
take place at the local level where city officials have the best understanding of local communications needs and can 
require cable operators to tailor the cable system to meet those needs. However, if that process is to further the 
purposes of this legislation, the provisions o f  these hncbises, and the authority of the municipal governments to 
enforce these provisions, must be based on certain important uniform federal standards that are not continually 
altered by Federal, state and local regulation.”). 

I O  

Cable Communications Policy Act of 1984, Pub. L. No. 98-549,98 Stat. 2779, 6 621 (1984). 

See generally Competition, Rate Deregulation and the Commission’s Policies Relating to the Provision of Cable 

11 

12 

Television Service, 5 FCC Rcd 4962 (1990) (“Report”). 
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that in order “[tlo encourage more robust competition in the local video marketplace, the Congress should 
. . . forbid local franchising authorities from unreasonably denying a franchise to potential competitors 
who are ready and able to provide service.”” 

In response,14 Congress revised Section 621(a)(l) throu h the Cable Television 
Consumer Protection and Competition Act of 1992 (the “1992 Cable Act”) to read as follows: “A 
franchising authority may award, in accordance with the provisions of this title, 1 or more franchises 
within its jurisdiction; except that a franchising authority may not grant an exclusive franchise and n z q  
not unreasonably reJLse to award an additional competitive j?anchise.”l6 In the Conference Report on 
the legislation, Congress found that competition in the cable industry was sorely lacking: 

k 8. 

For a variety of reasons, including local franchising requirements and the 
extraordinary expense of constructing more than one cable television 
system to serve a particular geographic area, most cable television 
subscribers have no opportunity to select between competing cable 
systems. Without the presence of another’ multichannel video 
programming distributor, a cable system faces no local competition. The 
result is undue market power for the cable operator as compared to that 
of consumers and video programmers.” 

To address this problem, Congress abridged local government authority over the franchising process to 
promote greater cable competition: 

Based on the evidence in the record taken as a whole, it is clear that there 
are benefits from competition between two cable systems. Thus, the 
Committee believes that local franchising authorities should be 
encouraged to award second franchises. Accordingly, [the 1992 Cable 
Act] as reported, prohibits local franchising authorities from 
unreasonably refusing to grant second franchises.18 

l 3  Id. at 4974; see also id. at 5012 (“This Commission is convinced that the most effective method of promoting the 
interests of viewers or consumers is through the free play of competitive market forces.”). The Report also 
recommended that Congress “prohibit franchising rules whose intent or effect is to create unreasonable barriers to 
the entry of potential competing multichannel video providers,” “limit local franchising requirements to appropriate 
governmental interests (e.g., public health and safety, repair and good condition of public rights-of-way, and the 
posting of an appropriate consmction bond),” and “permit competitors to enter a market pursuant to an initial, time- 
limited suspension of any ‘universal [build-out]’ obligation.” Id. 

“See  H.R REP. No. 102-628, at 47 (1992) (“The Commission recommended that Congress, in order to encourage 
more robust competition in the local video marketplace, prevent local franchising authorities from unreasonably 
denying a 6anchise to potential competitors who are ready and able to provide service.”). The Commission has 
previously recognized that “Congress incorporated the Commission’s recommendations in the 1992 Cable Act by 
amending 6 621(a)(l) of the Communications Act.” Implementation of Section 19 of the Cable Telmision 
Consunter Protection and Competition Act of 1992 (Annual Assessment of the Status of Competition in the Market 
for the Delivery of Video Programming), 9 FCC Rcd 7442,7469 (1994). 

I s  Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385, 106 Stat. 1460. 

1647 U.S.C. 5 541(a)(l) (emphasis added). 

H.R. CONF. REP. NO. 102-862, at 1231 (1992) 17 

“S .  REP.No. 102-92, at47(1991). 
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As revised, Section 621(a)(l) establishes a clear, federal-level limitation on the authority of LFAs in the 
franchising process in order to “promote the availability to the public of a diversity of views and 
information through cable television and other video distribution mediq” and to “rely on the marketplace, 
to the maximum extent feasible, to achieve that a~ailability.”’~ Congress further recognized that 
increased competition in the video programming industry would curb excessive rate increases and 
enhance customer service, two areas in particular which Congress found had deteriorated because of the 
monopoly power of cable operators brought about, at least in part, by the local franchising process?’ 

9. In 1992, Congress also revised Section 621(a)(l) to provide that “[alny applicant whose 
application for a second franchise has been denied by a final decision of the franchising authority may 
appeal such final decision pursuant to the provisions of section 635.”*l Section 635, in turn, states that 
“[alny cable operator adversely affected by any final determination made by a franchising authority under 
section 621(a)(l) ... may commence an action within 120 days after receiving notice of such 
determination” in federal court or a state court of general jurisdiction.22 Congress did not, however, 
provide an explicit judicial remedy for other forms of unreasonable refusals to award competitive 
franchises, such as an LFA’s refusal to act on a pending franchise application within a reasonable time 
period. 

10. The Local Franchising NPRM Notwithstanding the limitation imposed on LFAs by 
Section 621(a)(l), prior to commencement of this proceeding, the Commission had seen indications that 
the current operation of the franchising process still serves as an unreasonable barrier to e n ~ 3  for 
potential new cable entrants into the MVPD m ~ k e t . 2 ~  In November 2005, the Commission issued a 
Notice of Proposed Rulemaking (“Local Franchising NPRM”) to determine whether LFAs are 
unreasonably refusing to award competitive franchises and thereby impeding achievement of the statute’s 
goals of increasing competition in the delivery of video programming and accelerating broadband 
deployment. 

11. The Commission sought comment on the current environment in which new cable 
entrants attempt to obtain competitive cable franchises. For example, the Commission requested input on 

l9 Id. 

*O S. REP. No. 102-92, at 9 (quoting members of the cable industry who acknowledged that “because the franchise 
limits the customers to a single provider in the market, other ‘customer-oriented’ intangibles relating to the 
expectation of future patronage do not exist for a cable system. There is a goodwill in a monopoly. Customers 
return not because of any sense of satisfaction with the monopolist, but rather because they have no other choices“); 
see also id. at 3-9, 13-14,20-21. 

*’ 47 U.S.C. 5 541(a)(l) 

z2 47 U.S.C. g 555(a). 

See Implementation of Section 621(a)(I) of the Cable Communications Policy Act of 1984 m amended by the 
Cable Television Consumer Protection and Competifion Act of1992, 20 FCC Rcd 18581, 18584 (2005) (“Local 
Franchising N P W )  (citing comments of Alcatel, BellSouth, Broadcast Service Providers Assoc., and Consumers 
for Cable Choice, tiled in MB Docket No. 05-255). 

24 We refer herein to “new entrants,” “new cable entrants,” and “new cable competitors” interchangeably. 
Specifically, we intend these terms to describe entities that opt to offer “cable service’’ over a “cable system” 
utilizing public rights-of-way, and thus are defmed under the Communications Act as “cable operator[s]” that must 
obtain a franchise. Although we recognize that there are numerous other ways to enter the MVPD market (e.g., 
direct broadcast satellite (“DBS”), wireless cable, private cable), OUT actions in this proceeding relate to OUT 
authority under Section 621(a)(l) of the Communications Act, and thus are limited to competitive entrants seeking 
to obtain cable franchises. 

23 

6 
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the number of: (a) LFAs in the United States; (b) competitive franchise applications filed to date:’ and 
(c) ongoing franchise negotiations?6 To determine whether the current operation of the franchising 
process discourages competition and broadband deployment, the Commission also sought information 
regarding, among other things: 

how much time, on average, elapses between the date a franchise application is filed and the 
date an LFA acts on the application, and during that period, how much time is spent in active 
negotiations? 

whether to establish a maximum time frame for an LFA to act on an application for a 
competitive franchise$* 

whether “level-playing-field” mandates, which impose on new entrants terms and conditions 
identical to those in the incumbent cable operator’s franchise, constitute unreasonable barriers 
to entry;29 

whether build-out requirements (;.e., requirements that a franchisee deploy cable service to 
parts or all of the franchise area within a specified period of time) are creating unreasonable 
barriers to competitive entry:’ 

specific examples of any monetary or in-kind LFA demands unrelated to cable services that 
could be adversely affecting new entrants’ ability to obtain franchises:’ and 

whether current procedures or requirements are appropriate for any cable operator, including 
incumbent cable operators.32 

12. In the Local Franchising NPRM, we tentatively concluded that Section 621(a)(l) 
empowers the Commission to adopt rules to ensure that the franchising process does not unduly interfere 
with the ability of potential competitors to provide video programming to cons~mers?~  Accordingly, the 
Commission sought comment on how it could best remedy any problems with the current franchising 
process. 34 

Local Franchising NPRM, 20 FCC Rcd at 18588. 25 

26 Id. 

27 Id. 

281d. at 18591. 
29 Id at 18588. 

j“ Id at 18592. 
Id. See also Comments of Verimn, MB Docket No. 05-255 at 12 (filed Sept. 19, 2005) (arguing that “[mlany 

local franchising authorities unfortunately view the franchising process as an opportunity to gamer 60m a potential 
new video entrant concessions that are in no way related to video services or to the rationales for requiring 
franchises”). See Appendix A for a list of all commenters and reply commenters. 

31 

Local Franchising NPRM, 20 FCC Rcd at 18592. 32 

j3 Id at 18590. 
3 4 ~ d  at IXSXI. 
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13. The Commission also asked whether Section 706 provides a basis for the Commission to 
address barriers faced by would-be entrants to the video market.?’ Section 706 directs the Commission to 
encourage broadband deployment by utilizing “measures that promote competition . . . or other regulating 
methods that remove barriers to infrastructure inve~tment.”’~ Competitive entrants in the video market 
are, in large part, deploying new fiber-based facilities that allow companies to offer the “triple play” of 
voice, data, and video services. New entrants’ video offerings thus directly affect their roll-out of new 
broadband services. Revenues from cable services are, in fact, a driver for broadband deployment. In 
light of that relationship, the Commission sought comment on whether it could take remedial action 
pursuant to Section 706. 37 

14. The Franchising Process. The record in this proceeding demonstrates that the 
franchising process differs significantly from locality to locality. In most states, franchising is conducted 
at the local level, affording counties and municipalities broad discretion in deciding whether to grant a 
franchise.38 Some counties and municipalities have cable ordinances that govern the structure of 
negotiations, while others may proceed on an applicant-by-applicant basis.39 Where franchising 
negotiations are focused at the local level, some LFAs create formal or informal consortia to pool their 
resources and expedite competitive entry.40 

15. To provide video services over a geographic area that encompasses more than one LFA, a 
prospective entrant must become familiar with all applicable regulations. This is a time-consuming and 
expensive process that has a chilling effect on competitors!’ Verimn estimates, for exam le, that it will 
need 2,500-3,000 franchises in order to provide video services throughout its service area. AT&T states 4 4  

”Id.  at 18590. 

Section 706 ofthe Telecommunications Act of 1996, 47 U.S.C. 5 157 nt. 36 

” S e e  USTA v. FCC, 359 F.3d 554, 580, 583 (D.C. Cir. 2004). See also USTelecom Comments at 15; TIA 
Comments at 16-17. 

” See, e.g., MD. A”. CODE art. 23A 5 2(b)(13); OR. CONST. ART. I, 5 21 (2005); COLQ. REV. STAT. ANN. 5 30-35- 
201 (West 2005). We also note that several states have adopted statutes governing the franchising process. For 
example, some states require public hearings or special elections. See League of Minnesota Cities (“LMC”) 
Comments at 6-8, South Slope Comments at 6. Other states have laws limiting the range of issues that can be 
negotiated in a franchise. See Cablevision Comments at 12, LMC Comments at 15. As we discuss below, certain 
states have adopted new franchising laws that allow providers to apply for franchises through state franchising 
authorities (“SFAS”), and we note that lawmakers in those states adopted these new franchising laws to address the 
needs of the cwent marketplace. Furthermore, certain states have traditionally considered franchise applications at 
the state level. See, e.g., HAW. REV. STAT. 5 44OG-4 (2006), Corn. GEN. STAT. A”. 8 16-331 (West 2006), VT. 
STAT. ANN. tit. 30, 4 502 (2006). The record indicates that state level franchising may provide a practical solution to 
the problems that facilities-based entrants face when seeking to provide competitive services on a broader basis than 
county or municipal boundaries and seek to provide service in a significant number of h c h i s e  areas. See, e.g., 
AT&T Reply at 21, 37, NTCA Comments at 10. 

39 See, e.g., Mobile, Ala. Comments at 2 (discussing its Master Cable Services Regulatory Ordinance that was 
created to ensure all potential entrants were treated in a uniform manner); Ontario, Cal. Comments at 5-6 (discussing 
draft master ordinance that will ensure a “fair and equitable application process” for all new entrants). 

See, e.g., MO-NATOA Comments at 8 (“some localities work together to franchise and manage rights-of-way”); 
MHRC Comments at 1 (MHRC is a consolidated regulatory authority for six Oregon localities). 

‘’ See, e.g., Verizon Comments at 27, Att. A, para. 10, 59-75; BellSouth Comments at 2, 11; Letter 6om Jefsey S .  
Lanning, Associate General Counsel, USTelecom to Marlene H. Dortch, Secretary, Federal Communications 
Commission at 17-1 8 (July 28, 2006) (“USTelecom Ex Parte”). 

‘* Verizon Comments at 27, Att. A, para. 10. 

40 



Federal Communications Commission FCC 06-180 

that its Project Lightspeed deployment is projected to cover a geographic area that would encompass as 
many as 2,000 local franchise BellSouth estimates that there are approximately 1,500 LFAs 
within its service area.@ Qwest’s in-region territory covers a potential 5,389 LFAs.4’ While other 
companies are also considering competitive these estimates amply demonstrate the regulatory 
burden faced by competitors that seek to enter the market on a wide scale, a burden that is amplified when 
individual LFAs unreasonably refuse to grant competitive franchises. 

16. A few states and municipalities recently have recognized the need for reform and have 
established expedited franchising processes for new entrants. Although these processes also vary greatly 
and thus are of limited help to new cable providers seeking to quickly enter the marketplace on a regional 
basis, they do provide more uniformity in the franchising process on an intrastate basis. These state level 
reforms appear to offer promise in assisting new entrants to more quickly begin offering consumers a 
competitive choice among cable providers. In 2005, the Texas legislature designated the Texas Public 
Utility Commission (“PUC”) as the franchising authority for state-issued franchises, and required the 
PUC to issue a franchise within 17 business days after receipt of a completed application from an eligible 
applicant.47 In 2006, Indiana, Kansas, South Carolina, New Jersey, North Carolma, and California also 
passed legislation to streamline the franchising process by providing for expedited, state level grants of 
franchises.‘* Virginia, by contrast, did not establish statewide franchises but mandated uniform time 
frames for negotiations, public hearings, and ultimate franchise approval at the local level. In particular, a 
“certificated provider of telecommunications service” with existing authority to use public rights-of-way 
is authorized to provide video service within 75 days of filing a request to negotiate with each individual 
LFA.49 Similarly, Michigan recently enacted legislation that streamlines the franchise application process, 
establishes a 3Oday timeframe within which an LFA must make a decision, and eliminates build-out 
requirements?’ 

17. In some states, however, franchise reform efforts launched in recent months have failed. 
For example, in Florida, bills that would have allowed competitive providers to enter the market with a 
permit from the Office of the Secretary of State, and contained no build-out or service delivery schedules, 
died in committee.” In Louisiana, the Governor vetoed a bill that would have created a state franchise 

AT&T Comments at 17 

BellSouth Comments at 11 

Qwest Comments at 14. 

See BSPA Comments at 1-2; Cavalier Telephone Comments at 2; South Slope Comments at 2; Cincinnati Bell 
Comments at 1; Hawaiian Telcom Comments at 1; Minnesota Telecom Alliance Comments at 2. In addition to 
video services, many of these new entrants also intend to provide broadband services. See, e.g., Verizon Comments 
at i; BSPA Comments at 1; Cavalier Telephone Comments at 2. 

TEX. UnL. CODE ANN. $5 66.001, 66.003. Holders of these franchises are required to pay franchise fees, comply 
with customer service standards, and provide the capacity for PEG access channels that a municipality has activated 
under the incumbent cable operator’s Ganchise agreement. Id at $5 66.005, 66.006, 66.008, 66.009, 66.014. 
Franchisees are not required to comply with any build-out requirements, but they are prohibited Gom denying 
service to any area based on the income level of that area. Id at 5 66.007. 

IND. CODE 5 8-1-34-16 (2006); 2006 Kan. Sess. Laws 93 (codified at KAN. STAT. ANN. 5 17-1902); S.C. CODE 
A”. $ 58-12-310 et seq. (2006); Assemb., No. 804, 212th Leg. (N.J. 2006); 2006 N.C. Sessions Laws 151 (to be 
codified 1/1/2007 at N.C. GEN STAT. ANN. 6 66-351 (West 2006); CAL. PUB. UTIL. CODE 5 401, et seq.;. 

“VA.CODEANN. 5 1~.2-2108.1:1 et seq 

’’ 2006 Mich. Pub. Acts 480 

43 

44 

45 

46 

47 

48 

S 1984,2006 Sess. (Fla. 2006), HB 1199, 2006 Sess. (Fla. 2006). 

9 



Federal Communications Commission FCC 06-180 

structure, provided for automatic grant of an application 45 days after filing, and contained no build-out 
requirements?2 In Maine, a bill that would have replaced municipal franchises with state franchises was 
~ithdrawn.’~ Finally, a Missouri bill that would have given the Public Service Commission the authority 
to grant franchises and would have prohibited local franchising died in committee.54 

In. DISCUSSION 

18. Based on the voluminous record in this proceeding, which includes comments filed by 
new entrants, incumbent cable operators, LFAs, consumer groups, and others, we conclude that the 
current operation of the franchising process can constitute an unreasonable barrier to entry for potential 
cable competitors, and thus justifies Commission action. We find that we have authority under Section 
621(a)(l) to address this problem by establishing limits on LFAs’ ability to delay, condition, or otherwise 
“unreasonably refuse to award” competitive franchises. We find that we also have the authority to 
consider the goals of Section 706 in addressing this problem under Section 62l(a)(l). We believe that, 
absent Commission action, deployment of competitive video services by new cable entrants will continue 
to be unreasonably delayed or, at worst, derailed. Accordingly, we adopt incremental measures directed 
to LFA-controlled franchising processes, as described in detail below. We anticipate that the rules and 
guidance we adopt today will facilitate and expedite entry of new cable competitors into the market for 
the delivery of multichannel video programming and thus encourage broadband deployment. 

A. The Current Operation of the Franchising Process Unreasonably Interferes With 
Competitive Entry 

Most communities in the United States lack cable competition, which would reduce cable 
rates and increase innovation and quality of service.5s Although LFAs adduced evidence that they have 
granted some competitive and competitors acknowledge that they have obtained some 
franchises? the record includes only a few hundred examples of competitive franchises, many of which 
were obtained after months of unnecessary delay. In the vast majority of communities, cable competition 
simply does not exist. 

19. 

52 HB 699,2006 Reg. Sess. (La. 2006). 

LR 2800,2006 Leg., 2d. Reg. Sess. (Me. 2005). 53 

” SB 816, 2006 Sess. (Mo. 2006). 

See Local FranchisingNPRM, 20 FCC Rcd at 18588. 

For example, in Michigan, a number of LFAs have granted competitive 6anchises to local telecommunications 
companies. Vermont has granted franchises to competitive 
operators in Burlington, Newport, Berlin, Duxbuly, Stowe, and Moretown. VPSB Comments at 5. Mt. Hood Cable 
Regulatory Commission (“MHRC”), a consolidated regulatory authority for six Oregon localities, has negotiated 
franchises with cable overbuilders, although those companies ultimately were unable to deploy service. MHRC 
Comments at 20-21. Similarly, the City of Los Angeles has granted two competitive franchises, but each of the 
competitors went out of business shortly after negotiating the 6anchise. City of Los Angeles Comments at 15; see 
also San Diego County, Cal. Comments at 4. Miami-Dade has granted 11 kanchises to six providers, and currently 
is considering the application of another potential entrant. Miami-Dade Comments at 1-2. New Jersey has granted 
five competitive franchises, but only two ultimately provided service to customers. NJBPU Comments at 3. See 
also, e.g., AT&T Reply Comments at 11-13; Chicago, Ill. Comments at 2-3; City of Charlotte and Mecklenburg 
County, N.C. Comments at 12-13; Henderson, Nev. Comments at 5. 

For example, Verizon has obtained franchises covering approximately 200 franchise areas. See 
http:i/newscenter .verizon.comlpress-releases/v~zo~2006/v~~n-to-bring-westem.h~l. 

55 

56 

See Ada Township, et a/., Comments at 18-26. 

57 

10 



Federal Communications Commission FCC 06-180 

20. The dearth of competition is due, at least in part, to the franchising process.'* The record 
demonstrates that the current operation of the franchising process unreasonably prevents or, at a 
minimum, unduly delays potential cable competitors from entering the W P D  1narket.5~ Numerous 
commenters have adduced evidence that the current operation of the franchising process constitutes an 
unreasonable barrier to entry. Regulatory restrictions and conditions on entry shield incumbents from 
competition and are associated with various economic inefficiencies, such as reduced innovation and 
distorted consumer choices.60 We recognize that some LFAs have made reasonable efforts to facilitate 
competitive entry into the video programming market. We also recognize that recent state level reforms 
have the potential to streamline the process to a noteworthy degree. We find, though, that the current 
operation of the local franchising process often is a roadblock to achievement of the statutory goals of 
enhancing cable competition and broadband deployment. 

21. Commenters have identified six factors that stand in the way of competitive entry. They 
are: (1) unreasonable delays by LFAs in acting on franchise applications; (2) unreasonable build-out 
requirements imposed by LFAs; (3) LFA demands unrelated to the franchising process; (4) confusion 
concerning the meaning and scope of franchise fee obligations; ( 5 )  unreasonable LFA demands for PEG 
channel capacity and construction of I-Nets; and (6) level-playing-field requirements set by LFAs. We 
address each factor below. 

22. LFA Delays in Acting on Franchise Applications. The record demonstrates that 
unreasonable delays in the franchising process have obstructed and, in some cases, completely derailed 
attempts to deploy competitive video services. Many new entrants have been subjected to lengthy, costly, 
drawn-out negotiations that, in many cases, are still ongoing. The FTTH Council cited a report by an 
investment fm that, on average, the franchising process, as it currently operates, delays entry by 8-16 
months!' For example, Verizon had 113 franchise 
negotiations underway as of the end of March 2005. By the end of March 2006, LFAs had granted only 
10 of those franchises. In other words, more than 90?? of the negotiations were not completed within one 
year.62 Verizon noted that delays are often caused by mandatory waiting periods!' BellSouth explained 
that negotiations took an average of 10 months for each of its 20 cable franchise agreements," and that in 
one case, the negotiations took nearly three AT&T claims that anti-competitive conditions, such 
as level-playing-field constraints and LFA demands regarding build-out, not only delay entry but can 
prevent it altogether.* BellSouth notes that absent such demands (in Georgia, for example), the 

The record generally supports that estimate. 

Qwest Reply at 13-14; USTelecom Ex Parte at 17-18. 

Verizon Comments at 31-34; AT&T Reply at 22-23; BellSouth Comments at 10; Cavalier Telephone Comments 

See, e.g., DOJ Ex Parte at 3 

58  

59 

at 1. See olso Mercatus Center Comments at 39-43. 
60 

6' FTTH Council Comments at 26. 

now authorizes statewide franchises. See supra para. 16. 
Verimn Reply Comments at 35. These figures do not include Verizon's kanchise applications in Texas, which 

Verizon Comments at 3 1-32. 

BellSouth Comments at 2. 

BellSouth Comments at 1 I .  BellSouth's hnchise in Cobb County, Cia. took approximately 32 months to obtain; 
its hnchises in Davie, Fla. and Orange County, Fla. took 29 and 28 months, respectively. BellSouth Comments 
Decl. of Thompson T. Rawls, 11, Exh. A. 

66 AT&T Reply at 6. 

62 

63 

64 

65 

11 



Federal Communications Commission FCC 06-180 

company’s applications were granted quickly.67 Most of Ameritech’s franchise negotiations likewise took 
a number of years.‘* New entrants other than the large incumbent local exchange carriers (“LECS”)~~ also 
have experienced delays in the franchising process. NTCA provided an example of a small, competitive 
IPTV provider that is in ongoing negotiations that began more than one year 

23. These delays are particularly unreasonable when, as is often the case, the applicant 
already has access to rights-of-way. One of the primary justifications for cable franchising is the LFA’s 
need to regulate and receive compensation for the use of public rights-~f-way.~’ However, when 
considering a franchise application from an entity that already has rights-of-way access, such as an 
incumbent LEC, an LFA need not and should not devote substantial attention to issues of rights-of-way 
management.72 Moreover, in obtaining a certificate for public convenience and necessity from a state. a 
facilities-based provider generally has demonstrated its legal, technical, and financial fitness to be a 
provider of telecommunications services. Thus, an LFA need not spend a significant amount of time 
considering the fitness of such applicants to access public rights-of-way. 

24. Delays in acting on franchise applications are especially onerous because franchise 
applications are rarely denied o~tright,’~ which would enable applicants to seek judicial review under 
Section 635.74 Rather, negotiations are often drawn out over an extended period of time.7s As a result, 

BellSouth Reply at 7 

AT&T Reply at 24 

67 

69 The term “local exchange carrier” means any person that is engaged in the provision of telephone exchange 
service or exchange access. 47 U.S.C. $ 153(26). For the purposes of Section 251 of the Communications Act, ‘‘the 
term ‘incumbent local exchange carrier’ means, with respect to an area, the local exchange carrier that (A) on the 
date of enactment of the Telecommunications Act of 1996, provided telephone exchange service in such area; and 
(B)(i) on such date of enactment, was deemed to be a member of the exchange carrier association ._.; or (B)(ii) is a 
person or entity that, on or after such date of enactment, became a successor or assign of a member [of the exchange 
carrier association].” 47 U.S.C. 8 251@)(1). A competitive LEC is any LEC other than an incumbent LEC. A LEC 
will be treated as an ILEC if “(A) such carrier occupies a position in the market for telephone exchange service 
within an area that is comparable to the position occupied by a carrier described in paragraph [251@)](1); (B) such 
carrier has substantially replaced an incumbent local exchange carrier described in paragapb [251(h)](l); and (C) 
such treatment is consistent with the public interest, convenience, and necessity and the purposes of this section.” 
47 U.S.C. 5 251(h)(2). 

NTCA Comments at 4, 10. 

We note that certain 6anchising authorities may have existing authority to regulate LECs through state and local 
rights-of-way statutes and ordinances. 

Recognizing this distinction, some states have enacted or proposed streamlined franchising procedures 
specifically tailored to entities with existing access to public rights-of-way. See, e.g., VIRGINIA CODE A”. 5 15.2- 
2108.1:l et seq.); HF-2647, 2006 Sess. (Iowa 2006) (this proposed legislation would grant h c h i s e s  to all 
telephone providers authorized to use the right-of-way without any application or negotiation requirement). See also 
South Slope Comments at 11 (duplicative local franchising requirements imposed on a competitor with existing 
authority to occupy the rights-of-way are unjustified and constitute an unreasonable barrier to competitive video 

73 See Northwest Suburbs Cable Communications Commission Comments at 5-6 (rare instance of competitive 
6anchise denial). 

10 

71 

72 

entry). 

See47 U.S.C. $ 5  541(a)(l), 555(a). 

See Verimn Comments at 30-34; Verizon Reply Comments at 2, 34-37; AT&T Reply Comments at 24; NTCA 

74 

75 

Comments at 4, IO.  
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the record shows that numerous new entrants have accepted franchise terms they considered unreasonable 
in order to avoid further delay.76 Others have filed lawsuits seeking a court order compelling the LFA to 
act, which entails additional delay, legal uncertainty, and great e~pense .~ ’  Alternatively, some 
prospective entrants have walked away from unduly prolonged  negotiation^.^^ Moreover, delays provide 
the incumbent cable operator the opportunity to launch targeted marketing campaigns before the 
competitor’s rollout, thus undermining a competitor’s prospects for success.79 

25. Despite this evidence, incumbent cable operators and LFAs nevertheless assert that new 
entrants can obtain and are obtaining franchises in a timely fashion:’ and that delays are largely due to 
unreasonable behavior on the part of franchise applicants, not LFAs.*l For example, Minnesota LFAs 
claim that they can grant a franchise in as little as eight weeks.82 The record, however, shows that 
expeditious grants of competitive franchises are atypical. Most LFAs lack any temporal limits for 

See, e.g., USTelecom Ex Parfe at 20 (Grand Rapids, Minnesota insisted that Paul Bunyan Telephone Cooperative 
provide fiber connections to every municipal building in the City, including a water treatment plant); Qwest Ex 
Parfe at 7 (initially agreed to mandatory build-out provisions in certain situations); BellSouth Comments at 15-16 
(in Dekalb County, Georgia, BellSouth makes PEG payments and I-Net support payments that drive total fees 
significantly above 5 percent of gross revenue). 

For example, in Maryland, Verimn filed suit against Montgomery County, seeking to invalidate some of the 
County’s 6anchise rules, and requesting that the County be required to negotiate a franchise agreement, after the 
parties unsuccessfully attempted to negotiate a franchise beginning in May 2005. See Complaint, Verizon 
Mar~dand, Inc. v. Monfgomery Comfy, Md., No. 06-01663-MJG (N.D. Md. June 29, 2006). The cout  denied 
Verizon’s Motion for Preliminary Injunction in August, and ordered the parties to mediation. See Verizon 
Maryland, Inc. v. Monfgomery Counfy, Md., Order, No. 06-01663-MJG (N.D. Md. August 8,2006). Since then, the 
parties have negotiated a h c h i s e  agreement and the County held a public hearing on the draft franchise agreement. 
See Press Release, Montgomery County, Md., County Negotiates Cable Franchise Agreement with Verizon; 
Agreement Resolves Litigation, Provides Increased Competition for Cable Service (Sept. 13, 2006) avai/able of 
h~:l /www.monteomercoun~d.eov/auus~ews/uress~R details.asu?PrID=2582. The County Council granted 
the negotiated 6anchise on November 28,2006. Neil Adler, Montgomery ofticials approve Verizon cablefranchise, 
WASHINGTON BUSWESS JOURNAL, Nov. 28, 2006, avoi/able af http://washington.bizjoumals.comi 
washingtonistories/2006/11/27/daily23.html. Qwest’s experience with the City of Colorado Springs, Colorado is a 
particularly onerous example. See Letter 60m Melissa E. Newman, Vice President, Federal Regulatory, Qwest, to 
Marlene H. Dortch, Secretary, Federal Communications Commission (June 13, 2006), Letter 6om Kenneth L. 
Fellman, Counsel to Colorado Springs, Colorado, to Marlene H. Dortch, Secretary, Federal Communications 
Commission (July 26, 2006). The city charter in Colorado Springs requires that a franchise agreement be approved 
by voters rather than a franchising authority. Despite the fact that the Communications Act and federal case law 
deem this approach unlawful, the Colorado Springs City Counsel would not grant a hnchise absent a vote, and 
invited Qwest to file a “friendly lawsuit’’ @resumably at Qwest’s expense) to invalidate that provision of the city 
charter. 47 U.S.C. $5 522(10), 541, @est BroadbandServices, Inc. v. City ofBoulder, 151 F.Supp.2d 1236 (D. 
Colo. 2001), Letter 6om Melissa E. Newman, Vice President, Federal Regulatory, Qwest, to Marlene H. Dortch, 
Secretary, Federal Communications Commission at 2 (June 13, 2006). 

76 

77 

See Qwest Comments at 9. 

See, e.g., South Slope Comments at 7.  

Cablevision Reply at 5 ;  Orange County Comments at 5 ;  Palm Beach County Comments at 3.  See Comcast 

Comcast Comments at 16; Cablevision Reply at 2. The incumbent cable operators accuse Verizon of makimg 
unreasonable demands through its model franchise. Verizon asserts that it submits a model franchise to begin 
negotiations because uniformity is necessary for its nationwide service deployment. Verimn Reply at 40. Verizon 
states that it is willing to negotiate and tailor the model 6anchise to each locality’s needs. Id 

” LMC Comments at I 8. 

78 

79 

Comments at 8-9. 
81 
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consideration of franchise applications, and of those that have such limits, many set forth lengthy time 
frames. In localities without a time limit or with an unreasonable time limit, the delays caused by the 
current operation of the franchising process present a significant barrier to entry!’ For example, the cities 
of Chicago and Indianapolis acknowledged that, as currently operated, their franchising processes take 
one to three years, respectively.” Miami-Dade’s cable ordinance permits the county to make a final 
decision on a cable franchise up to eight months after receiving a completed application, and the process 
may take longer if an applicant submits an incomplete application or amends its application. 

Incumbent cable operators and LFAs state that new entrants could gain rapid entry if the 
new entrants simply agreed to the same terms applied to incumbent cable franchisees.= However, this is 
not a reasonable expectation generally, given that the circumstances surrounding competitive entry are 
considerably different than those in existence at the time incumbent cable operators obtained their 
franchises. Incumbent cable operators originally negotiated franchise agreements as a means of acquiring 
or maintaining a monopoly position.@” In most instances, imposing the incumbent cable operator’s terms 
and conditions on a new entrant would make entry prohibitively costly because the entrant cannot assume 
that it will quickly - or ever - amass the same number or percentage of subscribers that the incumbent 
cable operator captured.88 The record demonstrates that requiring entry on the same terms as incumbent 
cable operators may thwart entry entirely or may threaten new entrants’ chances of success once in the 
market. 

85 

26. 

27. Incumbent cable operators also suggest that delay is attributable to competitors that are 
not really serious about entering the market, as demonstrated by their failure to file the thousands of 
franchise applications required for broad competitive entry.89 We reject this explanation as inconsistent 
with both the record as well as common sense. Given the complexity and time-consuming nature of the 
current franchising process, it is patently unreasonable to expect any competitive entrant to file several 
thousand applications and negotiate several thousand franchising processes at once. Moreover, the 
incumbent LECs have made their plans to enter the video services market abundantly clear, and the 
evidence in the record demonstates their seriousness about doing so. For instance, they are investing 
billions of dollars to upgrade their networks to enable the provision of video services, expenditures that 

83 We recognize that some franchising authorities move quickly, as a matter of law or policy. The record indicates 
that some LFAs have stated that they welcome competition to the incumbent cable operator, and actively facilitate 
such competition. See, e g., Manatee County, Fla. Comments at 4, Ada Township, et nl. Comments at 16-27. For 
example, a consolidated franchising authority in Oregon negotiated and approved competitive franchises within 90 
days. See Mt. Hood Cable Regulatory Commission Comments at 20. An advisory committee in Minnesota granted 
two competitive franchises in six months, after a statutorily imposed eight-week notice and hearing period See 
Southwest Suburban Cable Commission Comments at 5, 7. While we laud the prompt disposition of franchise 
applications in these particular areas, the record shows that these examples are atypical. 

See Chicago Comments at 4; Indianapolis Comments at 8. 

’’ Miami-Dade Comments at 3. 

See. e.& ANC Reply at 5-6. Commenters assert that Verizon’s model agreement prevents LFAs from exercising 
control over rights-of-way, does not require Verizon to repair damage to municipal property due to construction, 
does not require service to all residents, and contains an “opt-out’’ provision that allows Verizon to abandon an area 
it does not find profitable. ANC Reply at 8-10, 

” Verizon Reply at 38-40 

86 

Verizon Comments at 53 

89 Cablevision Comments at 3 
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would make little sense if they were not planning to enter the video market.” Finally, the record also 
demonstrates that the obstacles posed by the current operation of the franchising process are so great that 
some prospective entrants have shied away from the franchise process altogether!’ 

28. We also reject the argument by incumbent cable operators that delays in the franchising 
process are immaterial because competitive applicants are not ready to enter the market and frequently 
delay initiating service once they secure a franchise.92 We find that lack of competition in the video 
market is not attributable to inertia on the part of competitors. Given the financial risk, uncertainty, and 
delay new entrants face when they apply for a competitive franchise, it is not surprising that they wait 
until they get franchise approval before taking all steps necessary to provide service?’ The sooner a 
franchise i s  granted, the sooner an applicant can begin completing those steps. Consequently, shortening 
the franchising process will accelerate market entry. Moreover, the record shows that streamlining the 
franchising process can expedite market entry. For example, less than 30 days after Texas authorized 
statewide franchises, Verizon filed an application for a franchise with respect to 21 Texas communities 
and was able to launch services in most of those communities within 45 days?‘ 

29. Incumbent cable operators offer evidence from their experience in the renewal and 
transfer processes as support for their contention that the vast majority of LFAs operate in a reasonable 
and timely manner?’ We find that incumbent cable operators’ purported success in the franchising 
process is not a useful comparison in this case. Today’s large MSOs obtained their current franchises by 
either renewing their preexisting agreements or by merging with and purchasing other incumbent cable 
franchisees with preexisting agreements. For two key reasons, their experiences in franchise transfers and 
renewals are not equivalent to those of new entrants seeking to obtain new franchises?6 First, in the 
transfer or renewal context, delays in LFA consideration do not result in a bar to market entry. Second, in 
the transfer or renewal context, the LFA has a vested interest in preserving continuity of service for 
subscribers, and will act accordingly. 

30. We also reject the claims by incumbent cable operators that the experiences of 
Ameritech, RCN, and other overb~ilders~’ demonstrate that new entrants can and do obtain competitive 

90 See AT&T Comments at 14; Verizon Comments at 27. In addition to negotiating with LFAs, competitors also 
have lobbied for broad franchising reform. To be sure, when prospective entrants anticipate franchise reform may 
occm at the state level, there is evidence in the record they often have not sought fianchises at the local level. See 
Fairfax County, Va. Comments at 4. Such tactics, however, do not indicate that prospective entrants are not serious 
about entering the market but rather represent a strategic judgment as to the best method of accomplishing that goal. 

Qwest Comments at 9. 

NCTA Comments at 11; Corncast Reply at 16; Cablevision Reply at 9; City of Munieta, Ca. Comments at 2. 

91 

92 

93 See Verizon Reply Comments at 37. 

” Verizon Reply Comments at 37-38. See also NTCA Comments at 10-1 1 (citing Texas PUC testimony at February 
Commission Meeting held in Keller, Texas, which revealed that 15 companies have filed applications to serve 153 
discrete communities in Texas since adoption of the new statewide franchising scheme). 

95 Comcast Comments at 17. For example, Comcast reports that when it acquired AT&T Broadband, it received 
timely approval from more than 1,800 LFAs within eight months. The company also states that it was well along in 
the process of receiving approvals ffom more than 1,500 LFAs for the Adelphia transaction. 

96 AT&T Reply at 22. 

The term “overbuild” describes the situation in which a second cable operator enters a local market in direct 
competition with an incumbent cable operator. In these markets, the second operator, or “overbuilder,” lays wires in 
the same area as the incumbent, “overbuilding” the incumbent’s plant, thereby giving consumers a choice between 
cable service providers. See Implementation of Section 3 of the Cable Television Consumer Protection and 

(continued ...) 
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franchises in a timely manner.98 Charter claims that it secured franchises and upgraded its systems in a 
highly competitive market and that the incumbent LECs possess sufficient resources to do the same.99 
BellSouth notes, however, that Charter does not indicate a single instance in which it obtained a franchise 
through an initial negotiation, rather than a transfer.loO Comcast argues that it faces competition from 
cable overbuilders in several markets.”’ The record is scant and inconsistent, however, with respect to 
overbuilder experiences in obtaining franchises, and thus does not provide reliable evidence. BellSouth 
also claims that, despite RCN’s claims that the franchising process has worked in other proceedings, RCN 
previously has painted a less positive picture of the process and has called it a high barrier to entry.”’ 
Given these facts, we do not believe that the experiences cited by incumbent cable operators shed any 
significant light on the current operation of the franchising process with respect to competitive entrants. 

3 1. Impact of Build-Out Requirements. The record shows that build-out issues are one of 
the most contentious between LFAs and prospective new entrants, and that build-out requirements can 
greatly hinder the deployment of new video and broadband services. New and potential entrants 
commented extensively on the adverse impact of build-out requirements on their deployment plans.’o3 
Large incumbent LECs,Io4 small and mid-sized incumbent LECs,”’ competitive LECsIo6 and others view 
build-out requirements as the most significant obstacle to their plans to deploy competitive video and 
broadband services. Similarly, consumer groups and the U.S. Department of Justice, Antitrust Division, 

(Continued fiom previous page) 
Competition Act of 1992, Statistical Report on Average Pricesfor Basic Service, Cable Programming Services, and 
Equipment, 20 FCC Rcd 2718,2719 n.6 (2005). 

98 Cablevision Reply at 6. Comcast states that the overbuilder industry as a whole has more than 16 million 
households under active franchise and two million households under franchise in anticipation of future network 
build-outs. Comcast Comments at 5-6 (citing Broadband Service Providers Association Comments, MB Docket No. 
05-255, at 7 (filed Sept. 19,2005)). 

99 Charter Comments at 4. Specifically, Charter states that it entered the cable market in earnest in the late 1990s 
and has spent the last five years investing billions of dollars to upgrade its cable systems and deploy advanced 
broadband services in more than 4,000 communities. Charter Comments at 2. During Charter’s peak period of 
growth, it secured over 2,000 6anchise transfers with LFAs and invested several billion dollars to upgrade systems, 
all while subject to significant competition 60m DBS. Charter Comments at 5. 

IW BellSouth Reply at 11. 

Comcast Comments at 4-5. 

BellSouth Reply at 13 (citing RCN’s petition to deny the AT&T/Comcast merger application). 

See, e.g., Qwest Comments at 2; Cincinnati Bell Comments at 10-11; South Slope Comments at 7-9; NTCA 
Comments at 6-7; Cavalier Telephone Comments at 5; BSPA Comments at 6. See also Letter 60m Lawence 
Spiwak, President, Phoenix Ctr. for Advanced Legal and Econ. Pub. Policy Studies, to Marlene Dortch, Secretary, 
Federal Communications Commission, at Att., Phoenix Center Policy Paper Number 22: The Consumer Welfare 
Cost ofcable “Build-out ” Rules, at 3 (“build-out requirements are, on average, counterproductive and serve to slow 
down deployment of communications networks”) (March 13,2006) (“Phoenix Center Build-Out Paper”). 

IO4 Qwest Comments at 2. 

Io’ Cincinnati Bell Comments at 10-1 I ;  South Slope Comments at 7-9; NTCA Comments at 6-7 (because the risk is 
great, the service provided by the new entrants must be guided by sound business principles; forcing a new entrant 
to build out an entire area before such action is fmancially justified is tantamount to forcing that entrant out of the 
video business); USTelecom Ex Parte at 8-1 1. 

Cavalier Telephone Comments at 5; BSPA Comments at 6 (a number of competitive 6anchises have been 
renegotiated or converted to OVS because the operator could not comply with unreasonable and uneconomic build- 
out requirements). 
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urge the Commission to address this aspect of the current franchising process in order to speed 
competitive entry.”’ 

32.  The record demonstrates that build-out requirements can substantially reduce competitive 
entry.lD8 Numerous commenters urge the Commission to prohibit LFAs from imposing any build-out 
requirements, and particularly universal build-out requirements.Iw They argue that imposition of such 
mandates, rather than resulting in the increased service throughout the franchise area that LFAs desire, 
will cause potential new entrants to simply refrain from entering the market at They argue that 
even build-out provisions that do not require de loyment throughout an entire franchise area may prevent 
a prospective new entrant from offering service. P I  1 

33. The record contains numerous examples of build-out requirements at the local level that 
resulted in delayed entry, no entry, or failed entry. A consortium of California communities demanded 
that Verizon build out to every household in each community before Verizon would be allowed to offer 
service to any community, even though large parts of the communities fell outside of Verizon’s telephone 
service area.112 Furthermore, Qwest has withdrawn franchise applications in eight communities due to 
build-out requirements.”’ In each case, Qwest determined that entering into a franchise agreement that 
mandates universal build-out would not be economically f ea~ ib l e . ”~  

See MMTC Comments at 13-24; Consumers for Cable Choice Comments at 8; DOJ Ex Parte at 12-13, 15 
(stating that build-out requirements lead to abandonment of entry, less efficient competition, or higher prices). 

See, e.g., USTelecom Comments at 24 (citing example of Shenandoah Telecommunications, which cannot 
provide service to an entire county, and thus cannot provide service at all). See also Phoenix Center BuiId-Out 
Paperat1,3;DOJExParteat12-13, 15. 
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See, e.g., Alcatel Comments at 10-1 I ;  AT&T Comments at 44; BellSouth Reply at 6;  NTCA Comments at 6.  

See, e.g., AT&T Comments at 44; Qwest Comments at 2; Ad Hoc Telecom Manufacturer Coalition Comments at 
5; DOJ Ex Porte at 12-13, 15. 

Not all new entrants to the video market with existing telecommunications facilities are engaging in the upgrades 
to which Verizon and AT&T have committed. Cavalier Telephone, for example, is delivering IPTV over copper 
lines. Such delivery is limited, however, by ADSL-2 technology. Cavalier Telephone argues that it is unreasonable 
to require that it become capable of providing service to all households in a franchise area, which would require 
Cavalier Telephone to dig up rights-of-way and install duplicative facilities, which it has specifically sought to avoid 
doing by virtue of relying on the unbundled local loop. Cavalier Telephone Comments at 5.  Similarly, Guadalupe 
Valley Telephone Cooperative (GVTC) could not deploy service in the face of differing build-out requirements 
across jurisdictions. See AT&T Reply at 37. Once Texas’s new statewide franchising law went into effect, 
however, deployment became economically feasible for GVTC. See id See also Phoenix Center Build-out Paper 
at 1, 3, 4 (build-out rules can significantly increase the costs of a new video entrant, and are actually counter- 
productive, serving primarily to deter new video entry and slow down deployment of communications networks); 
Phoenix Center Redining Paper at 3 (even when build-out requirements are applied to new entrants altruistically, 
the requirements can be self-defeating and often erect insurmountable barriers to entry for new fms); BSPA at 4 
(When a new network operator is forced to comply with a build-out that is equal to the existing incumbent cable 
footprint, it is forced to a build on a time6ame and in geogaphic areas where the cost to build and customer density 
will likely produce an economic loss for both network operators.), DOJ Ex Parte at 12-13, 15. 

Verizon Comments at 41-42. Before the new statewide legislation, a Texas community had made the same 
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request. 

See Qwest Comments at 9. 

Id. at 10. 
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34. In many instances, level-playing-field provisions in local laws or franchise agreements 
compel LFAs to impose on competitors the same build-out requirements that apply to the incumbent 
cable operator.”’ Cable operators use threatened or actual litigation against LFAs to enforce level- 
playing-field requirements and have successfully delayed entry or driven would-be competitors out of 
town.116 Even in the absence of level-playing-field requirements, incumbent cable operaton demand that 
LFAs impose comparable build-out requirements on competitors to increase the financial burden and risk 
for the new entrant.’” 

35. Build-out requirements can deter market entry because a new entrant generally must take 
customers from the incumbent cable operator, and thus must focus its efforts in areas where the take-rate 
will be sufficiently high to make economic sense. Because the second provider realistically cannot count 
on acquiring a share of the market similar to the incumbent’s share, the second entrant cannot justify a 
large initial d e p l ~ y m e n t . ~ ’ ~  Rather, a new entrant must begin offering service within a smaller area to 
determine whether it can reasonably ensure a return on its investment before expanding.”’ For example, 
Verizon has expressed significant concerns about deployin service in areas heavily populated with 
MDUs already under exclusive contract with another MVPD. Due to the risk associated with entering 
the video markef forcing new entrants to agree up front to build out an entire franchise area too quickly 
may be tantamount to forcing them out of - or precluding their entry into - the business.12’ 

B20 

36. In many cases, build-out requirements also adversely affect consumer welfare. DOJ 
noted that imposing uneconomical build-out requirements results in less efficient competition and the 
potential for higher prices.12’ Non-profit research organizations the Mercatus Center and the Phoenix 
Center argue that build-out requirements reduce consumer  elfa are.'^' Each conclude that build-out 

See, e&., GMTC Comments at 15; Philadelphia Reply at 2; FTTH Council at 33-34; US Telecom at 30-31; 
TCCFUI Comments at 11, 15. 

BSPA Comments at 5-6; BellSouth Comments at 44; Verizon Comments at 33-34 (noting that some LFAs are 
requesting indemnification 6om competitive applicants). For example, Insight Communications filed suit against 
the City of Louisville and Knology. Although the LFA and Knology ultimately won, the delay resulted in Knology 
declining to enter that market. BSPA Comments at 5-6. 

I”  See AT&T Comments at 51 

Qwest Comments at 8. 118 

‘ I 9  FTTH Council Comments at 33-34 

Verizon Reply at 70-71 

12’ NTCA Comments at 7. See also DO1 Ex Parte at 12-13, 15; FTT” Council Comments at 29 (competitive 
entrants face a riskier investment than incumbents faced when they entered; moreover, incumbent f m s  have market 
power in the video market, their customers have little choice, and their costs can be spread over a large base, 
whereas new entrants do not have this same advantage). Although it is sometimes possible to renegotiate a build-out 
requirement if the new entrant cannot meet it, in many cases the LFA imposes substantial penalties for failure to 
meet a build-out requirement. See Anne Arundel County et al. Comments at 4, FTTH Council Comments at 34 
(citing Grande Communications franchise ageement establishing penalty of $2,000 per day); Letter 60m Melissa E. 
Newman, Vice President-Federal Regulatory, Qwest, to Marlene H. Dortch, Secretary, Federal Communications 
Commission, (Apr. 26,2006), Attachment at 7 (“Qwest ,%Parte”). 

122 Id at 13. 

Mercatus Center Comments at 39-41; Phoenix Center Build-Out Paper at 1; Letter 6om Stephen Pociask, 
President, American Consumer Institute, to Marlene Dortch, Secretary, Federal Communications Commission 
(March 3,2006). 

18 



Federal Communications Commission FCC 06-180 

requirements imposed on competitive cable entrants only benefit an incumbent cable 0perat0r.l~~ The 
Mercatus Center, citing data from the FCC and GAO indicating that customers with a choice of cable 
providers enjoy lower rates, argues that, to the extent that build-out requirements deter entry, they result 
in fewer customers having a choice of providers and a resulting reduction in rates.’” The Phoenix Center 
study contends that build-out requirements deter entry and conflict with federal, state, and local 
government goals of rapid broadband Another research organization, the American 
Consumer Institute (ACI), concluded that build-out requirements are inefficient: if a cable competitor 
initially serves only one neighborhood in a community, and a few consumers in this neighborhood benefit 
from the competition, total welfare in the community improves because no consumer was made worse 
and some consumers (those who can subscribe to the competitive service) were made better.12’ In 
comparison, requirements that deter competitive entry may make some consumers (those who would have 
been able to subscribe to the competitive service) worse off.’28 In many instances, placing build-out 
conditions on competitive entrants harms consumers and competition because it increases the cost of 
cable Qwest commented that, in those communities it has not entered due to build-out 
requirements, consumers have been deprived of the likely benefit of lower prices as the result of 
competition from a second cable provider.”’ This claim is supported by the Commission’s 2005 annual 
cable price survey, in which the Commission observed that average monthly cable rates varied markedly 
depending on the presence - and type - of W P D  competition in the local market. The greatest 
difference occurred where there was wireline overbuild competition, where average monthly cable rates 
were 20.6 percent lower than the average for markets deemed non~ompetitive.’~~ 

37. For these reasons, we disagree with LFAs and incumbent cable operators who argue that 
unlimited local flexibility to impose build-out requirements, including universal build-out of a franchise 
area is essential to promote competition in the delivery of video programming and ensure a choice in 

See id. 

Mercatus Center Comments at 41. The Mercatus Center bases this assertion on the evidence that cable rate 
regulation does not affect cable rates significantly, which suggests that cable providers are not subsidizing less- 
profitable areas with the returns from more-profitable areas. Id 

‘x Phoenix Center Build-Our Paper at 1 .  

’” ACI Comments at 7. 

125 

AT&T Comments at 48 (citing Thomas Hazlett & George Ford, The Fallacy ofRegulatory $nzmetryr An 
Economic Analysis offhe “Level Playing Field” in Cable TV Franchising Statutes, 3 BUSINESS AND POLITICS issue 
I ,  at 25-26 (2001)). 

AT&T Comments at 48 (citing Thomas Hazlett & George Ford, The Fallacy of Regulatory Symmetry: An 
Economic Analysis ofthe “Level Playing Field” in Cable TVFranchising Stafufes, 3 BUSINESS AND POLITICS issue 
1, at 25-26 (2001)). 

13’ Qwest Comments at 10. 
Implementafion of Secfion 3 of the Cable Television Consumer Protection and Cornpetifion Act of 1992: 

Sfatisfical Report on Average Rates for Basic Service, Cable Programming Service, and Equipmenf, MM Docket. 
No. 92-266, FCC 06-179, para. 12 (rel. Dec. 27,2006) (“2005 Cable Price Survey”). See also Annual Assessment of 
the Stafus of Competition in the Market for the Delivery of Video Programming, 20 FCC Rcd 2755,2772-73 (2005) 
r2005 Video Cornpetifion Report“). 
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providers for every household.”* In many cases, build-out requirements may have precisely the opposite 
effects - they deter competition and deny consumers a choice. 

38. Although incumbent LECs already have telecommunications facilities deployed over 
large areas, build-out requirements may nonetheless be a formidable barrier to entry for them for two 
reasons. First, incumbent LECs must upgrade their existing plant to enable the provision of video service, 
which often costs billions of dollars. Second, as the Commission stated in the Local Franchising N P M ,  
the boundaries of the areas served by facilities-based providers of telephone andor broadband services 
frequently do not coincide with the boundaries of the areas under the jurisdiction of the relevant LFAs.”’ 
In some cases, a potential new entrant’s service area comprises only a portion of the area under the LFA’s 
jurisdiction.’3‘ When LECs are required to build out where they have no existing plant, the business case 
for market entry is significantly weakened because their deployment costs are substantially increased. 13’ 

In other cases, a potential new entrant’s facilities may already cover most or all of the franchise area, but 
certain economic realities prevent or deter the provider from upgrading certain “wire center service areas” 
within its overall service area.L36 For example, some wire center service areas may encompass a 
disproportionate level of business locations or multi-dwelling units (“MDUs”) with MVPD exclusive 
 contract^.^" New entrants argue that the imposition of build-out requirements in either circumstance 
creates a disincentive for them to enter the marketplace.”* 

State of Hawaii Reply Comments at 4-5; Ada Township, et al Comments at 8-9; Manatee County, Fla. 
Comments at 19; BurnsvilleiEagan Reply Comments at 19-20; New Jersey Board of Public Utilities Comments at 
11-12. 

I32 

Local Franchising N P M ,  20 FCC Rcd at para. 618595. 

See NTCA Comments at 15; South Slope Comments at 8-9 (mandatory build-out of entire franchise areas 
unreasonably impedes competitive entry where entrants’ proposed service area is not located entirely within an 
LFA-defmed local franchise area). 

See, e.g., FTTH Council Comments at 33-34; South Slope Comments at 8-9; NTCA Comments at 15; BellSouth 
Reply at 25. BellSouth has a h c h i s e  to serve unincorporated Cherokee County, Ga., but the geographic area of 
this franchise is much larger than the boundaries of BellSouth’s wire center. Id BellSouth faces a similar issue in 
Orange County, Fla. Id See also Linda Haugsted, Franchise War in Texas, MULTICHANNEL NEWS, May 2, 2005 
(noting that, although Verizon had negotiated successfully a cable 6anchise with the City of Keller, Texas, “it will 
not build out all of Keller: It only bas telephone plant in 80% of the community. SBC serves the rest of the 
locality.”). NTCA states that theoretically the incumbent LEC could extend its facilities, but to do so within another 
provider’s incumbent LEC territory would require an incumbent LEC to make a financially significant business 
decision, solely for purposes of providing video programming. See NTCA Comments at 15. 

See Letter 60m Leora Hochstein, Executive Director, Federal Regulatory, Verizon, to Marlene H. Dortch, 
Secretary, FCC, M B  Docket No. 05-3 11 at 3 (filed May 3,2006). In this Order we use “wire center service area” to 
mean the geographic area served by a wire center as defined in Part 51 of the Commission’s rules, except wire 
centers that have no line-side functionality, such as switching units that exclusively interconnect trunks. See 47 
C.F.R. $ 51.5. Review of the Section 251 Unbundling 
Obligarions of Incumbent Local Exchange Carriers, 20 FCC Rcd 2533, 2586 (2005), para. 87 n.251 (“Triennial 
Review Remand Order”) (“By ‘wire center,’ we mean any incumbent LEC switching office that terminates and 
aggregates loop facilities”). The Commission’s rules define “wire center” to mean “the location of an incumbent 
LEC local switching facility containing one or more central offices as defined in Part 36 [of the Commission’s 
rules]. The wire center boundaries define the area in which all customers served by a given wire center are located.” 
47 C.F.R. 5 51.5. The term “wire center” is often used interchangeably with the term “central office.” Technically, 
the wire center is the location where a LEC terminates subscriber local loops, along with the facilities necessary to 
maintain them. 

New entrants also point out that some wire center service areas are low in population density (measured by 
homes per cable plant mile). The record suggests, however, that LFAs generally have not required franchisees to 

(continued.. .) 
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See also Unbundled Access to Nemork Elements: 
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39. Incumbent cable operators assert that new entrants’ claims are exaggerated, and that, in 
most cases, LEC facilities are coterminous with municipal b o ~ n d a r i e s . ’ ~ ~  The evidence submitted by new 
entrants, however, convincingly shows that inconsistencies between the geographic boundaries of 
municipalities and the network footprints of telephone companies are commonplace.140 The cable 
industry has adduced no contrary evidence. The fact that few LFAs argued that non-coterminous 
boundaries are a problemI4’ is not sufficient to contradict the incumbent LECs’ e~idence.’~’ 

40. Based on the record as a whole, we find that build-out requirements imposed by LFAs 
can constitute unreasonable barriers to entry for competitive applicants. Indeed, the record indicates that 
because potential competitive entrants to the cable market may not be able to economically justify build- 
out of an entire local franchising area immediately,14’ these requirements can have the effect of granting 
de facto exclusive franchises, in direct contravention of Section 621(a)(l)’s prohibition of exclusive cable 
franchises.144 

41. Besides thwarting potential new entrants’ deployment of video services and depriving 
consumers of reduced prices and increased choice,14s build-out mandates imposed by LFAs also may 
directly contravene the goals of Section 706 of the Telecommunications Act of 1996, which requires the 
Commission to “remov[e] bamers to infrastructure investment” to encourage the deployment of 
broadband services “on a reasonable and timely basis.”146 We agree with AT&T that Section 706, in 

(Continued 60m previous page) 
provide service in low-density areas. See, e.g., Madison, WI Comments at 4 (limiting build-out to areas with 40 
dwelling units per cable mile); Renton, WA Comments at 3 (limiting build-out to 35 dwelling units per mile); West 
Palm Beach, Fla. Comments at 11 (limiting build-out to areas with 20 homes per mile). Nevertheless, density is 
likely to be of greater concern to a new entrant than to an incumbent cable operator, because the new entrant bas to 
hue customers fiom the incumbent cable operator, and therefore cannot count on serving as many of the customers 
in a cable plant mile. 

BSPA Comments at 5 (when the footprint of an existing system does not match the territoly of an LFA, build-out 
requirements restrict the growth of competition that could be created by incremental expansion of existing networks 
into adjacent territories because the operator must have the fmancial means to build out the entire adjacent franchise 
area before commencing any build-out); NTCA Comments at 15 (requiring small, rural incumbent LECs to deploy 
service beyond their existing telephone service areas would prohibit some carriers from offering video services to 
any community, thereby preventing competition). See also DOJ Ex Parte at 12-13, 15. 

See Cahlevision Reply at 16-17; Charter Reply at 8.  139 

I4’See BSPA Comments at 5 ;  South Slope Comments at 8-9; NTCA Comments at 15.  

Comcast Reply at 21 (citing comments ofNATOA and Torrance, Cal.). 

Compare Tele Atlas Wire Center Premium v10.1 (April 2006) Maps for Bergen County, NJ and Los Angeles, 
Ca. and surrounding areas with The BRIDGE Data Group CableBounds Maps for Bergen County, NJ and Los 
Angeles, Ca. and surrounding areas (filed by the Media Bureau), mailable at 
http://gullfoss2.fcc.gov/prodiecfs/re~eve.cgi?native~or~d~df&id~documen~65 1 86 1 8 170, 
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native~or~d~df&id~document=65 1 86 1 8 17 I. 

141 

142 

See FTTH Council Comments at 32; NTCA Comments at 7; Qwest Comments at 2, 8; Verizon Comments at 39- 
40. 

I M  47 U.S.C. 5 544(a)(1). 

See Annual Assessment of the Status of Competition in the Market for the Deliveiy of Video Programming, MB 
Docket No. 05-255, Twelfth Annual Report, FCC 06-11, at 7 41 (rel. Mar. 3, 2006) (noting that overbuild 
competition, when present, often leads to lower cable rates and higher quality service). 

Section 706 ofthe Telecommunications Act of 1996,47 U.S.C. 5 157 nt. 
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